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Confidential to N(;rman' “D-avis and David Aronberg

b o The facts of this case are even more compelling than those in Tasini. In
mg\-}o‘l‘ Tasini, some of the reproductions eliminated advertisements and photographs and changed

,;{:(.;19 layout and like elements. For example, the NEXIS service immersed all of the articles in a

database including articles from other publications, thus eliminating the sequence and _
organization of the original articles. Tasini, 974 F. Supp at 8§23-4. In addition, NEXIS did
not reproduce the photographs, captions and layouts of the original publications. Id. at 824
By contrast, CD-ROM 108 displays an image of each page of the Magazine exactly as it
appeared in hard copy, including all articles, photographs, graphics, advertising, notices of

. . ——— .
copyright, and attributions. Stanton Decl. at { 5. CD-ROM 108 thus retains all of the

rielements of the original Magazine. _ - -

6)1 The magazine contributors, while strongly supporting the basic presumption in
ﬁ\xﬁ"oﬂ their favor, suggested that the last clause be deleted as unduly restrictive.
:\-0 ‘S However, the committee considers this clause, under which the privilege of
A oM republishing the contribution under certain limited circumstances would be
presumed, as an essential counterpart of the basic presumption. Under the
language which has been retained a publisher could reprint a contribution from
one issue in a later issue of his magazine, or could reprint an article from a
1970 edition of an encyclopedia in a 1980 revision of it; he could not revise
_the contribution itself or include it in a new anthology or 3 entirely different

magazine or other collective work. '

The _'Ho_use Report summarized the compromise as follows:

H.R. Rep. No. 2237, 89th Cong., 2d Sess 117 (1966) (later summarized in the final report on
the 1976 Act, HR. Rep. No. 1476, 94th Cong., 2d Sess. 12223 (1976)).
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108 YEARS OF NATIONAL
GEOGRAPHIC ON CD-ROM

Every article, photo, and nap—even classic ads! »
The numbers akone sre amazing: more than

175,000 pages, 155,000 images, 7500 articles . . .
spanning 1888-19296! Relive grear explorations,
scientific discoverics, and world evenrs. You can o ) ) - e
casily scarch for articles, photographs, page : = ﬂl[fl]\l&ﬁ%“{} :
maps, and more by daze, issue, topic, key word, ; S N “ﬂw‘ !
or title. Grear for travel, general, or school reference. i
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AFRICAN ELEPHANT
WATER GLOBE

A Beautiful “ecospbere” plavs music too!
Created for National Geographic, our
Water Globe depicts an accurately scaled and
detailed rendition of the world’s largest living,
land mammal. Able to live for up o 60 vears
(80 years in captiviry}, the Savanna ar Bush
elephane stll roams wild through grasslands
aund forests. Shake the glass sphere to set off
a spectacular shower of iridescent gliteer.
Plays the popular Lion King song, *Circle
of Life.” Resin figurine and wood hase. 65"
#33010 $37.00 (Members $33.5(0)

INDICATES A NATIONAL GEOGRAPHIC EXCLUSIVE.
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Confidential to Norman Davis and David Aronberg
Reply to Defendants’ Motion to Dismiss

De Minimus

These ten covers were chosen, from “1,200 plus issues” with covers spanning
108 years, for their iconic value, “Vividly illustrating the broad range” etc.
(Sugarman quotes)

They appear each time a CD is opened, on each of the 30 disks.

They are preceded by the NGS yellow-border logo and signal the beginning of
the program.

It is possible to bypass each of the advertisement segments before this
sequence by individually clicking on each section at a time. Viewers are less
likely to bypass anything appearing after the NGS logo.

The first time each disk is used, you cannot bypass any of the ads or the
sequence, so each viewer must see the sequence each time a new disk is
viewed. This constitutes 30 times per set.

No photographs other than these ten derivative works in the Moving Pictures
sequence have been taken out of context of the year or decade in which they
originally appeared.

No photographs other than these ten derivative works in the Moving Pictures
sequence have been used on each disk of the set.

No photographs other than these ten derivative works in the Moving Pictures
sequence have had derivative works made from them or been joined integrally
to other photos.

The importance of the © JG diver photo was recognized in its original use in the
Magazine by being memorialized on the cover- indicating a major project.

Many of the legal examples cited by Sugarman deal with objects in the
background or among many articles in a room. This derivative work fills the
entire space aliotted to it.

When NGS published a photo of the Great Pyramid and moved one of the other
pyramids over, there was a great hue and cry. They fessed up and apologized.
The Moving Pictures sequence is certainly in the same category, violating the
artist’s rights to accept or reject changes to their work. We are working on
finding this business now.

MNec)e VM. loaw on #vhsts I&lq[q‘{*s @r F}\J%Uf(j f&f‘j’}‘fé




Confidential to Norman Davis and David Aronberg
Reply to Defendants’ Motion to Dismiss '

6 « THE ART LAW PRIMER

THE EXCLUSIVE RIGHTS

The property rights of a copyright owner under the United States copy-
right law actually consist of a group of five separate rights known as
the *‘exclusive rights.”” They are: 1) the right to reproduce copyrighted
work; 2) the right to create derivative works based on the copyrighted
work; .

The right to make derivative works, also known as the adaptation
right, generally overlaps with the reproduction right. The copyright law
defines a derivative work as one *‘based upon one or more pre-existing

works, such as translation, musical arrangement, dramatization, fic-
tionalization, motion picture version, sound recording, art reproduction,
abridgement, condensation, or any other form in which a work may be

recast, transformed or adapted.” The possible forms which adaptations
of an artist’s work may take are limited only by the imagination. Re-
turning to the contemporary sculpture mentioned above, a second sculp-
tor who attempts to produce his own original copy of the first sculptor’s
work infringes both the reproduction and the adaptation rights. The
reproduction right is infringed because the copyright owner (the artist)
did not give his permission for the work to be copied in any manner.
The adaptation right is infringed because the copy is not an exact du-
plicate. -
Infringements of the adaptation right might also occur when a work
“of art, or a portion of that work, is incorporated in any form into another
work. For example, a collage which incorporates original painting by
an artist along with a copyrighted photograph by another artist very well
may constitute an infringement of copyright where permission to utilize
the photograph has not been obtained. Even the incorporation of a well-
known detail from one work of art into a second work of art without
permission may constitute an infringement.




‘user’s right to make electronic alterations in the downloaded art

-THE ART LAwW PRIMER

eommat o

Electronic Publishing—A Troublesome Area

As more and more print publications, such as magazines and
books, are reproduced and transmitted digitally in new elec-
tronic media outlets such as on-line services, CD-ROM's, and
data bases, freelance illustrators, photographers, and graphic
designers are demanding a share of the proceeds from the
digital use of their work. Work produced by employees of pub-
lishers is exempt from these considerations because all rights to
such work are owned by the publisher under the work for hire
provisions of the copyright law. .

Not surprisingly, publishers have resisted these requests
vigorously. Some maintain that they already acquired the elec-
tronic rights when they secured the standard "first North Ameri-
can serial rights” (the exclusive domestic rights to publish).
Others rely on agreements signed before the age of electronic
publishing (when “electronic media” were television and radio)
and claim that “electronic media” should be interpreted to in-
clude the new digital/computer formats.

Seeking to avoid these problens with new projects, publish-
ers are presenting freelancers with contracts that convey “all
electronie publishing rights in any type of media and technology
whether now known or hereafter developed” to them without
compensation other than the original fees or royalties paid for
the print rights. These contracts vary within the industry and
from artist to artist. Some freelancers are able to strike the
provision while others accept a one-time fee per image that goes
on-line. Anumber of publishers pay freelancers a percentage of
the fees subscribers pay the publisher to transfer electronic
material from these on-line services or electronic data bases.
Percentages of ten to twenty percent are not uncommon. Artists
should insist on at least fifty to seventy percent of these user
fees. There is little justification for less than seventy percent.
Publishers’ expenses are negligible—it costs very little, if any-
thing, for a work {o go on-line (the work has already been digi-
tized for print purposes; inventory costs and overhead are insig-
nificant and should not be factors).

Other Trouble Spots

Just as with traditional artwork assignments, contracts which
grant the client or purchaser the right to digitize or prepare
derivative works of the image (adaptations or modification of a
pre-existing work) ought to be struck; or at a minimum require
the artist’s prior approval.

As an example, with work prepared for CD-ROM's or com-
puter on-line use, artists should add language which limits the

or engage in color and image shifts, electronic retouching, image
enhancement, image flopping, electronic cutting and pasting, or
collaging with other images. The contract also should provide
that any such unauthorized alteration and manipulation shall
constitute additional uses of the artwork which the artist has

the right to bill for accordingly.




Others rely on agreements signed before the age of electronic
publishing (when “electronic media” were television and radio)
and claim that “electronic media” should be interpreted to in-
clude the new digital/computer formats.

Seeking to avoid these problems with new projects, publish-
ers are presenting freelancers with contracts that convey “all
electronic publishing rights in any type of media and technology
whether now known or hereafter developed” to them without
compensation other than the original fees or royalties paid for
the print rights. These contracts vary within the industry and
from artist to artist. Some freelancers are able to strike the
provision while others accept a one-time fee per image that goes
on-line. A number of publishers pay freelancers a percentage of
the fees subscribers pay the publisher to transfer electronic
material from these on-line services or electronic data bases.
Percentages of ten to twenty percent are not uncommon. Artists
should insist on at least fifty to seventy percent of these user
fees. There is little justification for less than seventy percent.
Publishers’ expenses are negligible—it costs very little, if any-
thing, for a work to go on-line (the work has already heen digi-
tized for print purposes; inventory costs and overhead are insig-
nificant and should not be factors).

Other Trouble Spots

Just as with traditional artwork assignments, contracts which
grant the client or purchaser the right to digitize or prepare
derivative works of the image (adaptations or modification of a
pre-existing work) ought to be struck; or at a minimum require
the artist’s prior approval.

As an example, with work prepared for CD-ROM'’s or com-
puter on-line use, artists should add language which limits the
user’s right to make electronic alterations in the downloaded art
or engage in color and image shifts, electronic retouching, image
enhancement, image flopping, electronic cutting and pasting, or
collaging with other images. The contract also should provide
that any such unauthorized alteration and manipulation shall
constitute additional uses of the artwork which the artist has
the right to bill for accordingly.
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term of the license. If this cannot be done, try to strike a com-
promise by proposing an initial term of between two and five
years with consecutive renewal terms. Ask for a sliding scale
royalty which will increase, between one-half and one percent
up to a maximum percentage, either automatically during each
renewal term or after a threshold number of products are sold.
If the image proves to be popular for a long time, why not share
in its success by being compensated with a higher royalty?
Before agreeing to a royalty, evaluate whether the rate offered
and the formula on which the royalty will be based are appropriate
for each type of electronic rights conveyed. The merchandising
royalty rate discussion in chapter 4 is a helpful starting point.
In some multi-media projects like interactive television formats
or computer on-line services, royalties should be calculated on a
per-use basis rather than a per-copy basis. A per-copy sold
basis is appropriate for computer software and CD-ROM's. A
range of six to twelve percent of net revenues or net proceeds
(with careful attention paid to the definition of “net revenue” or
“net proceeds”) is currently being used. (See discussion prefac-
ing the sample agreement printed below.) Because standards in
the multi-media area are not yet developed fully, it will be diffi-
cult to evaluate or propose rates and formulas. Each transac-
tion will need to be examined closely with professional advice.

Electronic Publishing—A Troublesome Area

As more and more print publications, such as magazines and
books, are reproduced and transmitted digitally in new elec-
tronic media outlets such as on-line services, CD-ROM’s, and
data bases, freelance illustrators, photographers, and graphic
designers are demanding a share of the proceeds from the
digital use of their work. Work produced by employees of pub-
lishers is exempt from these considerations because all rights to
such work are owned by the publisher under the work for hire
provisions of the copyright law. .

Not surprisingly, publishers have resisted these requests
vigorously. Some maintain that they already acquired the elec-
tronic rights when they secured the standard “first North Ameri-
can serial rights” (the exclusive domestic rights to publish).

CHAPTER7 — 107 W




Confidential to Norman Davis and David Aronbergf :
Reply to Defendants’ Motion to Dismiss | .

MSPon To dismise e
V.2 The defendants do not contest that CD-ROM 108 is sold for a profit.
However, that fact does not affect the core educational purpose of the Society’s mission to
junher the diffusion of geographic knbwledge. The Society’s primary motiv;tion in
r¢pubﬁshing the Magazine in CD-ROM 108 was to bring the convenience of digital archiving
to educators, librarians, students and families. Stanton Decl. at 3 and Exh. B thereto. In
ligh; of the significant educational value of the Magaﬁn‘e, the fact that CD-ROM 108 is

_ offered for sale carries little or no weight in the first factor analysis.
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Reply to Defendants’ Motion to Dismiss

€ u 3. The defendants do not exploit the Cover for commercial gain
Motien 1o in the Moving Cover Sequence.
Cdisvuss y

p€ Hag Ten jmonic covers, ene DT
o, 19 used on Yhe box ang other
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Relumn this botlom porlion with your paymenL

Thank you for ordering your FREE, 10-day preview of National Geographic: The '90s! if you
JEROME GREENBERG

SEAHAWK PRODUCTS are not completely satistied, simply call 1-800-888-9078 to ariange for the product lo be
6840 SW 92ND ST returned at our expense. If we've not heard from you by 10/15/97, your acceptance of this
MIAMI FL 33156 ’ product will be assumed, your credit card will be charged the amount indicated below and

‘ you'll be sent the next decade in the series {or another FREE, 10-day preview.,
Invoice 792299

Customer 6740106 PS. Enjoy the Complete National Geographic 30 CD-ROM set and save $69.10 right now,
Payment Method by returning this form with one payment of only $149.95 plus S&H charges. And as with all
Ovisa OMasterCard JAmerican Express National Geographic products, your satisfaction is 100% guaranteed!

{Joiscover [JCheck/Monev Order
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Confidential to Norman Davis and David Aronberg
Repiy to Defendants Mot:on to Dlsmfss

{0 2. CD-ROM 108 makes "transformative” use of the Cover,
Ma—ﬁ-zdﬂ ' ~ which weighs in favor of finding fair use.
dis miss | |

The Supreme Coﬁxt’s most recent pronouncement on the fair use defense
emphasizes that the "central purpose" of the first fair use factor is to determine whether the
new work merely replaces the original, or whether it makes "uaﬁsformaﬁve" use of the
original by adding further creative expression or meaning to it |

- 6 + THE ART LAW PRIMER

THE EXCLUSIVE RIGHTS

The property rights of a copyright owner under the United States copy-
right law actually consist of a group of five separate rights known as
the *‘exclusive rights.”” They are: 1) the right to reproduce copyrighted
work; 2} the right to create derivative works based on the copyrighted
work;

The right to make derivative works, also known as the adaptation
right, gencrally overlaps with the reproduction right. The copyright law
defines a derivative work as one ‘‘based upon one or more pre-existing
works, such as translation, musical arrangement, dramatization, fic-
tionalization, motion picture version, sound recording, art reproduction,
abridgement, condensation, or any other form in which a work may be

recast, transformed or adapted.”” The possible forms which adaptations
of an artist’s work may take are limited only by the imagination. Re-
turning to the contemporary sculpture mentioned above, a second sculp-
tor who attempts to produce his own original copy of the first sculptor’s
work infringes both the reproduction and the adaptation rights. The
reproduction right is infringed because the copyright owner (the artist)
did not give his permission for the work to be copied in any manner.
The adaptation right is infringed because the copy is not an exact du-
plicate.
r  Infringements of the adaptation nght might also occur when a work
of art, or a portion of that work, is incorporated in any form into another
work. For example, a collage which incorporates original painting by
an artist along with a copyrighted photograph by another artist very well
may constitute an infringement of copyright where permission to utilize
the photograph has not been obtained. Even the incorporation of a well-
known detail from one work of art into a second work of art without
permission may constitute an infringement.

As an example, “with work prepared for CD-ROM's or com-
puter on-line use, artjsts should add language which limits the
user’s right to make electronic alterations in the downloaded art
or engage in color and image shifts, electronic retouching, image
enhancement, image flopping, electronic cutting and pasting, or
collaging with other images. The contract also should provide
that any such unauthorized alteration and manipulation shall
constitute additional uses of the artwork which the artist has

the right to bill for accordingly. (7 Als. /JSL-/;M
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Reply to Defendants’ Motion to Dismiss

.3 c-w;lnyﬁi\' Prior to the release of CD-ROM 108, the Society sent a letter to each

Mo iydividual who had made a contribution to the Magazine. Stanton Decl. at { 10 and Exh. B

JT;M‘,)' thereto. The letter notified the contributors of the pending release of CD-ROM 108 and
explained the Society’s belief that its continuing copyrights in the Magazine entitled it to
publish CD-ROM 108 without making further payments for the use of individual
contributions. Stanton Decl. at 10 and Exh. B thereto. llf\ll contributors thus had the

opportunity to come forward and claim any contractual rights to repayment which they may
have had. l/

\36 neVer Cfceived a/nsj suely |q=,'H‘E,a/.
He had Notmam weite Jv Svzevine MeDowel(
on Apnl 221997, before Shinloas "uhite

P30 refenred 4o sbove wWas sent do oHAES
contribrbons af Moy =(, 1997, >fTEF The
lette 4o M Pousll- S32 beow (acorrect)

The plaintiffs then contacted the Society, claiming that the Society had no right
to reproduce their photographs in CD-ROM 108 without their consent and that they did not
conSeﬁt to such use. They did not, however, assert that they had entered into any contract
-with the Society limiting its rights in this regard.
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Statement of Material Facts

In 1997, the Society (through Enterprises) and Mindscape produced and began
to sell "The Complete National Geographic," a CD-ROM product containing all issues of the
Magazine published between 1888 and 1996 (hereinafter "CD-ROM 108") (attached as
Exhibit A to the Stanton Decl,). Stanton Decl. at § 3. CD-ROM 108 reproduces each issue

of the Magazine exactly as it appeared in print. Id. at { 5. There are no changes to the
content, format or appearance of the Magazine in CD-ROM 108. Id. Each page of each

issue remains perfectly intact, including all articles, photographs, graphics, advertising, notices

Not intact. Map supplements referred to on Mag |
cover when included are not on the CD rom. Now
??‘]& 2 available by __pL__J:rchase only ) ) o
- At the beginning of each of the-30 disks in CD-ROM 108, there is a short
promotional message for Kodak, which participated in marketing the product, and a
multimedia sequence (the "Moving Cover Sequence"). Id. at{ 6. This séquence displays a
series of images representing the covers of ten issues of the Magazine which transition from

one into another, vividly illustrating the broad range of topics and issues that CD-ROM 108

and the Magazine-arddress. Id. at 1 6. One of the images is the cover of the January 1962

issue, containing a photograph taken by the plaintiff Jerry Greenberg (the "Cover"). The

Cover appears in this sequence for less than one second. Id. at{ 7.

These ten covers were chosen, from about 1,296 covers spanning 108 years,
for their iconic value, “Vividly illustrating the broad range” etc.

They appear each time a CD is opened, on each of the 30 disks. They are
preceded by the NGS yellow-border logo and denote the beginning of the
program. It is possible to bypass each of the advertisements before this
sequence by individually clicking on each section at a time. Less likely to be
bypassed after the NGS logo. |




The Pamg —
P : ~The Nanonal Geographlc Soc1ety is the world 5 Iargest nonprofit scientific

and educational organization, with 9.5 million members, and i is dedicated to the increase and

?.-2. diffusion of geographic knowledge in its broadest sense See Declaration of 7Thiomas Stanton
at { 2 (hereinafter "Stanton Decl."). The Society and its subsidiaries produce periodicals,

‘television programs, maps and atlases, educational games, and like products. Id. The

Society’s flagship publication, National Geographic Magazine (the "Magazine"), is the
monthly joumal of the Society containing articles and phorographs which explore the cultural,

geograpmcal and orgamc nchness of the world around us.’
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term of the license. If this cannot be done, try to strike a com-
promise by proposing an initial term of between two and five
years with consecutive renewal terms. Ask for a sliding scale
royalty which will increase, between one-half and one percent
up to a maximum percentage, either automatically during each
renewal term or after a threshold number of products are sold.
If the image proves to be popular for a long time, why not share
~ in its success by being compensated with a higher royalty?
Before agreeing to a royalty, evaluate whether the rate offered
and the formula on which the royalty will be based are appropriate
for each type of electronic rights conveyed. The merchandising
royalty rate discussion in chapter 4 is a helpful starting point.
In some multi-media projects like interactive television formats
or computer on-line services, royalties should be calculated on a
per-use basis rather than a per-copy basis. A per-copy sold
basis is appropriate for computer software and CD-ROM's. A
range of six to twelve percent of net revenues or net proceeds
(with careful attention paid to the definition of “net revenue” or
“net proceeds”) is currently being used. (See discussion prefac-
ing the sample agreement printed below.} Because standards in
the multi-media area are not yet developed fully, it will be diffi-
cult to evaluate or propose rates and formulas. Each transac-
tion will need to be examined closely with professional advice.

Electronic Publishing—A Troublesome Area

As more and more print publications, such as magazines and
books, are reproduced and transmitted digitally in new elec-
tronic media outlets such as on-line services, CD-ROM’s, and
data bases, freelance illustrators, photographers, and graphic
designers are demanding a share of the proceeds from the
digital use of their work. Work produced by employees of pub-
lishers is exempt from these considerations because all rights to
such work are owned by the publisher under the work for hire
provisions of the copyright law. -

Not surprisingly, publishers have resisted these requests
vigorously. Some maintain that they already acquired the elec-
tronic rights when they secured the standard “first North Ameri-
can serial rights” (the exclusive domestic rights to publish).
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Others rely on agreements signed before the age of electronic
publishing (when “electronic media” were television and radio)
and claim that “electronic media” should be interpreted to in-
clude the new digital/computer formats.

Seeking to avoid these problems with new projects, publish-
ers are presenting freelancers with contracts that convey “all
electronic publishing rights in any type of media and technology
whether now known or hereafter developed” to them without
compensation other than the original fees or royalties paid for
the print rights. These contracts vary within the industry and
from artist to artist. Some freelancers are able to strike the
provision while others accept a one-time fee per image that goes
on-line. A number of publishers pay freelancers a percentage of
the fees subscribers pay the publisher to transfer electronic
material from these on-line services or electronic data bases.
Percentages of ten to twenty percent are not uncommon. Artists
should insist on at least fifty to seventy percent of these user
fees. There is little justification for less than seventy percent.
Publishers’ expenses are negligible—it costs very little, if any-
thing, for a work to go on-line (the work has already been digi-
tized for print purposes; inventory costs and overhead are insig-
nificant and should not be factors).

Other Trouble Spots

Just as with traditional artwork assignments, contracts which
-grant the client or purchaser the right to digitize or prepare
derivative works of the image (adaptations or modification of a
pre-existing work) ought to be struck; or at a minimum require
the artist’s prior approval. |

As an example, with work prepared for CD-ROM’s or com-
puter on-line use, artists should add language which limits the
user's right to make electronic alterations in the downloaded art
or engage in color and image shifts, electronic retouching, image
enhancement, image flopping, electronic cutting and pasting, or
collaging with other images. The contract also should provide
that any such unauthorized alteration and manipulation shall

constitute additional uses of the artwork which the artist has
the right to bill for accordingly.
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THE ART LAW PRIMER
Electronic Publishing—A Troublesome Area

As more and more print publications, such as magazines and
books, are reproduced and transmitted digitally in new elec-
tronic media outlets such as on-line services, CD-ROM's, and
data bases, freelance illustrators, photographers, and graphic .
designers are demanding a share of the proceeds from the
digital use of their work. Work produced by employees of pub-
lishers is exempt from these considerations pbecause all rights to
such work are owned by the publisher under the work for hire
provisions of the copyright law. ..

Not surprisingly, publishers have resisted these requests
vigorously. Some maintain that they already acquired the elec-
tronic rights when they secured the standard “first North Ameri-

~can serial rights” (the exclusive domestic rights to publish).
Others rely on agreements signed before the age of electronic
publishing (when “electronic media” were television and radio)
and claim that “electronic media” should be interpreted to in-
clude the new digital/computer formats.

Seeking to avoid these problems with new projects, publish-
ers are presenting freelancers with contracts that convey “all
electronic publishing rights in any type of media and technology
whether now known or hereafter developed” to them without
compensation other than the original fees or royalties paid for
the print rights. These contracts vary within the industry and
from artist to artist. Some freelancers are able to strike the
provision while others accept a one-time fee per image that goes
on-line. A number of publishers pay freelancers a percentage of
the fees subscribers pay the publisher to transfer electronic
material from these on-line services or electronic data bases.
Percentages of ten fo twently percent are not uncommon. Artists
should insist on at least fifty to seventy percent of these user
fees. There is little justification for less than seventy percent.
Publishers’ expenses are negligible—it costs very little, if any-
thing, for a work to go on-line (the work has already been digi-
tized for print purposes; inventory costs and overhead are insig-
nificant and should not be factors).

Other Trouble Spofs

Just as with traditional artwork assignments, contracts which
grant the client or purchaser the right to digitize or prepare
derivative works of the image (adaptations or modification of 2
pre-existing work) ought to be struck; or at a minimum require
the artist’s prior approval.

As an example, with work prepared for CD-ROM'’s or com-
puter on-line use, artists should add language which limits the
‘user’s right to make electronic alterations in the downloaded art
or engage in color and image shifts, electronic retouching, image
enhancement, image flopping, electronic cutting and pasting, or
collaging with other images. The contract also should provide
that any such unauthorized alteration and manipulation shall
constitute additional uses of the artwork which the artist has
the right to bill for accordingly.
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6 « THE ART LAw PRIMER

THE EXCLUSIVE RIGHTS

The property rights of a copyright owner under the United States copy-
right law actually consist of a group of five separate rights known as
the *‘exclusive rights.”” They are: 1) the right to reproduce copyrighted
work; 2) the right to create derivative works based on the copyrighted
work;

The right to make derivative works, also known as the adaptation
right, generally overlaps with the reproduction right. The copyright law.
defines a derivative work as one ‘‘based upon one or more pre-existing
works, such as translation, musical arrangement, dramatization, fic-
tionalization, motion picture version, sound recording, art reproduction,
abridgement, condensation, or any other form in which a work may be

recast, transformed or adapted.”” The possible forms which adaptations
of an artist’s work may take are limited only by the imagination. Re-
turning to the contemporary sculpture mentioned above, a second sculp-
tor who attempts to produce his own original copy of the first sculptor’s
work infringes both the reproduction and the adaptation rights. The
reproduction right is infringed because the copyright owner (the artist)
did not give his permission for the work to be copied in any manner.
The adaptation right is infringed because the copy is not an exact du-
plicate. o

Infringements of the adaptation right might also occur when a work
of art, or a portion of that work, is incdrporated in any form into another
work. For example, a collage which incorporates original painting by
an artist along with a copyrighted photograph by another artist very well
may constitute an infringement of copyright where permission to utilize
the photograph has not been obtained. Even the incorporation of a well-
known detail from one work of art into a second work of art without
permission may constitute an infringement.






